A.-G. for Ontario v. Bear Island Foundation,
127 N.R. 147 (S.C.C.). 2. I use the general term "group" instead of nation, tribe, band or other designation in this
context to avoid problems of definition which might otherwise occur, and because I do not want to limit the application of my discussion of land claims to a particular kind of collectivity. My use of this term is not an implicit denial of the legitimate claims of aboriginal peoples to nationhood.
A "clear and plain" intention to extinguish would have to be proven (Sparrow v. The
Queen, [1990] 1 S.C.R. 1075 at 1099), taking into consideration the historical context, the rights of the group who did not sign? The significance of an adhesion to the treaty by this group depends on how this initial issue is resolved. Flanagan suggests that a clear distinction exists between what he calls "internal" and "external" adhesions. Internal adhesions involve aboriginal groups whose ancestral lands are within the area described by the treaty but who were not present at the original treaty negotiations or who did not accept the terms at that time. They signed later, either in the same year at another meeting-place on the treaty commissioners' initial circuit, or in a subsequent year. External adhesions involve aboriginal groups whose land claims lie outside the treaty's original limits, requiring a territorial extension of the treaty.
Flanagan's research has revealed that the federal government seems to regard internal and external adhesions as legally distinct. An external adhesion involves the surrender by the adherents of their aboriginal rights to specific lands which they claim as a distinct aboriginal group. Those lands then become part of the treaty area as extended by the adhesion. According to Flanagan, internal adhesions are different because the government apparently thinks that all the lands within the original treaty area form a whole, aboriginal title to which is extinguished when "a sufficient number" of claimant groups within the area sign the treaty. The Lubicon claim contradicts the government's understanding because the Lubicons allege that they have unextinguished aboriginal title to their ancestral lands within the original limits of Treaty Eight on the grounds that they have never signed the treaty.
While Flanagan presents both sides in this debate, he devotes much more space to the government's position, support for which he finds in both Crown practice and the treaties' terms. The treaties, however, are at best equivocal in this respect. Treaty Eight provides:
... the said Indians [Cree, Beaver, Chipewyan and other Indians, inhabiting the district hereinafter defined and described] do hereby cede, release, surrender and yield up to the Government of the Dominion of Canada ... all their rights, titles and privileges whatsoever, to the lands included within the following limits ...
[a]nd also the said Indian rights, titles and privileges whatsoever to all other lands wherever situated in the Northwest Territories, British Columbia, or in any other portion of the Dominion of Canada.
This may imply, as Flanagan suggests, that the Cree, Beaver, Chipewyan and other Indian parties were regarded by the government as having one common claim to the whole treaty area. But it could also mean that they each had a claim to distinct lands within the treaty area (and possibly elsewhere) which would all be covered by this general surrender provision, thereby avoiding the unnecessary and potentially contentious task of delineating each group's claim separately. As the Supreme Court of Canada has repeatedly said that ambiguities in treaties are to be resolved in the Indians' favour,' this interpretation is to be preferred over that suggested by Flanagan. Moreover, it corresponds with the reality of aboriginal life as, making allowance for some overlap, each group did have a definite territory for hunting, fishing and other resource use.
6 Certainly the treaty commissioners were not so ill-informed as to believe that the Cree, Beaver and Chipewyan Indians living within the treaty area all claimed the same lands. Canadian case law confirms that distinct aboriginal groups have land rights to specific areas. In Baker Lake v. Minister of Indian Affairs Mahoney J. said that a claim to aboriginal title requires proof that the claimants and their ancestors formed an organized society and that they "occupied the specific territory over which they assert the aboriginal title ... to the exclusion of other organized societies."
8 With some modifications, this test for proof of aboriginal title has been applied in other cases. ' The view that a treaty extinguishes aboriginal title throughout the designated area when enough aboriginal signatures are obtained encounters other obstacles as well. Extinguishment of the aboriginal tide of a group who did not sign would therefore depend arbitrarily on whether their ancestral lands happened to lie inside or outside the treaty's boundaries. Moreover, the government would be able to extinguish the title of recalcitrant groups simply by manipulating the boundaries. So the suggestion that the land rights of all aboriginal groups within a treaty area would be extinguished when the representatives of some unspecified number of groups signed does not stand up to scrutiny. Regardless of the practice and views of the Canadian government, as a matter of general constitutional principle, the Crown (i.e., the executive branch of government) cannot make law." In entering into Indian treaties as in other dealings with vested rights, the Crown must follow the legal rules established by legislation and judicial decisions.
The legal rules respecting Indian treaties were laid down in the Royal Proclamation of 1763,12 the Indian provisions of which are still in force.
3 Among other things, the proclamation provides that, if any of the nations or tribes of Indians connected with and living under the protection of the Crown wish to dispose of their unsurrendered lands, the lands can be purchased only by the Crown at a public assembly of those Indians held for that specific purpose. provision, which is as applicable to purchases of Indian lands by adhesion as by original treaty, obliges the Crown to obtain a formal surrender from each group holding aboriginal title within a designated area for the Crown to have a clear title to all the lands located there.
5
The protection accorded to aboriginal land rights by the Royal Proclamation is supported by general principles of Anglo-Canadian law. Since at least the seventeenth century, the common law has been vigilant in shielding vested rights-especially property rights-from violation by the Crown. 16 Although the Supreme Court of Canada has successfully avoided any clear definition of aboriginal land rights by saying they are sui generis," the Court's unanimous decision in Canadian Pacific Limited v. Paul 8 indicates that these rights are proprietary in nature. As such they are entitled to as much common law protection as other vested property rights. 9 One consequence of this is that the Crown cannot extinguish the title of one aboriginal group by signing a treaty with other groups, any more than it can extinguish the title of one homeowner by purchasing the houses of other homeowners on the same city block. 2 "
Returning to the Lubicon claim, if the Lubicons were a distinct aboriginal group with land rights within the Treaty Eight area, those rights could not as a matter of law have been extinguished by the treaty if they did not sign it. The Lubicons' lands would therefore have to be excluded from the lands purportedly surrendered by the treaty. Currently, one option for the Lubicons would be to adhere to the treaty, and accept the benefits provided by it. One can call this an internal adhesion if one likes, but the legal effect would be precisely the same as in the case of an external adhesion. Another option would be for the Lubicons to negotiate their own "treaty" with the federal government, which would probably be more beneficial, given the kind of settlements other aboriginal groups have obtained in modern land claims agreements. 2 However, given that the government is unlikely to accept negotiations on that basis, the Lubicons would probably be
